








Are The

Always Eindinq?

Hamish Rotstein*

Key takeaways

m A contract may provide for the determination of a
future dispute between the parties by means of an
independent expert. The critical element of such a
process is that the parties agree that the expert'’s
decision will be final and binding.

B Nonetheless, an expert determination can, in
certain circumstances, be set aside by a court
(e.g. if the decision was not made in accordance
with the terms of the contract).

m  Generally, a mistake or error made by the expert
in the process of reaching his or her decision will
not, of itself, be sufficient grounds to set aside the
expert’'s determination.

m  For example, in respect of expert property
valuations, “a mistake concerning the identity of
the premises to be valued could seldom, if ever,
comply with the terms of the agreement between
the parties. But a valuation which is the result
of the mistaken application of the principles of
valuation may still be made in accordance with
the terms of the agreement.”

Background

Expert determination is generally seen as a consensual
process whereby an independent expert decides the
issues in dispute between parties, usually in accordance
with defined steps agreed to by the parties.

An expert can be called upon to determine a variety
of matters, including:

m A market rent review under a commercial lease
B The value of shares under a shareholders’ agreement
m A person’s ailments under an insurance policy

m  The volume of natural gas passed or lost through
a gas distribution system under a gas distribution
tariff agreement.

Important pre-contractual
considerations
When negotiating or entering into a contract that

provides for determination of a dispute by an expert,
it is important to attend to the following:

1. Ensuring that the role of the expert is clearly defined.

This includes the terms of their appointment and
scope of his or her authority to make determinations
which are binding on the parties.

2. Making the expert's retainer dependent upon
adherence to the factors described in point 1 above.

3. Ensuring that liability for errors made by the expert
is not limited to the extent of their retainer.

Setting aside an expert
determination

In the case of Legal & General Life of Australia Ltd v

A H Hudson Pty Ltd McHugh J examined the relevant
authorities to determine the circumstances in which an
error would justify setting aside an expert valuation or
determination. His Honor observed (at 335):

“... whether a valuation is binding upon the parties
depends in the first instance upon the terms of the
contract, expressed or implied... A valuation obtained by
fraud or collusion can usually be disregarded [because]
there has been no valuation in accordance with the
terms of the contract.”

As Nettle JA reiterated in AGL Victoria Pty Ltd v SPI
Networks (Gas) Pty Ltd, the mistake may “be of such

a nature that the resultant determination is beyond the
realm of contractual contemplation - beyond anything
which the parties may be supposed to have intended

to be final and binding - and therefore susceptible to
review.”

* Hamish Rotstein is a Principal at Rotstein Lockwood Reddy's
Melbourne office.
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Receipt Of
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Key takeaways

m Victorian law protects the rights of a lawful
owner of goods which are stolen and on-sold to
an innocent third party.

m If a party purchases stolen goods, that person may
be required by the police to ‘hand the goods over’.

m A purchaser of stolen goods acquires no better title
to the goods than that of the person from whom
they purchased the goods.

Background

Rotstein Lockwood Reddy was recently approached by a
client ("X Pty Ltd") which, without notice, had purchased
stolen goods from one of its regular suppliers.

Shortly thereafter, X Pty Ltd was approached by Victoria
Police who informed X Pty Ltd that it was required to
hand over the goods so that they could be returned to
the lawful owner.

X Pty Ltd, which had no prospect of obtaining a refund
from the supplier, was understandably reluctant to hand
over the goods and sought legal advice on whether it
was obliged to do so.

Stolen Goods:

Statutory rule

Pursuant to section 27 of the Goods Act 1958 (Vic)

(“the Act"), where goods are sold by a person who is not
the owner thereof (and who does not sell them under the
authority or with the consent of the owner) the buyer
acquires no better title to the goods than the seller had
unless the owner of the goods is, by his or her conduct,
precluded from denying the seller’s authority to sell.

Exceptions

The Act contains a number of exceptions to the

general rule, which are intended to preserve and
protect commercial transactions. The exceptions allow
a person, in the absence of good title, to pass good title
to a purchaser in good faith without notice of the rights
of any other person.

The most important of these exceptions is contained in
section 29 of the Act, which states:

“When the seller of goods has a voidable title thereto
but his title has not been avoided at the time of the
sale the buyer acquires a good title to the goods
provided he buys them in good faith and without
notice of the seller’s defect of title".

However, in a case of stolen goods, the seller does not
have a voidable title to the goods. Rather, the seller’s
title to the stolen goods is void. Accordingly, the
exception is inapplicable in the present situation.

Conclusion

Due to the inapplicability of any of the exceptions to
the general rule, X Pty Ltd acquired no better title to
the goods than the supplier who had sold the goods to
the person. Accordingly, as the law in Victoria prefers
lawful owners to innocent purchasers of stolen goods,
X Pty Ltd was required to hand over the stolen goods
to Victoria Police for return to the lawful owner.

*Keren Milman is a Legal Associate in Rotstein Lockwood Reddy's
Melbourne office.
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