








Cartel Conduct
Criminalised

Continued

m Members only: The person or corporation is a party
to the cartel.

m  Admission time: The person or corporation
admits that its conduct in respect of the cartel may
constitute a contravention of the serious cartel
conduct provisions.

m It's my fault: In the case of a company, the
company's admissions are a “truly corporate act”
(as opposed to isolated confessions of individual
representatives of the company).

m  First in: The person or corporation is the first to
apply for immunity.

B Leader of the pack: The person or corporation is not
the clear leader of the cartel.

m I'm done: The person or corporation has ceased
(or indicates to the ACCC that it would cease) its
involvement with the cartel.

m Legal advice: At the time the ACCC receives the
application for immunity, the ACCC has not received
written legal advice from its advisers that it has
sufficient evidence to commence proceedings in
relation to at least one contravention of the cartel
conduct provisions.

Despite admitting to the cartel conduct and fully
co-operating with the ACCC, an application for immunity
may nonetheless be rejected because:

® The individual or corporation is not the first applicant
to apply for immunity; or

m The ACCC has obtained written legal advice from
its advisers supporting the commencement of court
proceedings against the cartel.

Even if immunity is granted, the ACCC can withdraw it at
any time.

Preparatory measures

In light of the hefty fines for those found qguilty of
engaging in cartel conduct (and potential custodial
sentences for individuals) all companies and individuals
who are involved with the supply of goods and services
to consumers should:

(a) Document any verbal joint venture agreements
entered into with a competitor (taking care to
exclude any cartel provisions);

(b) Review all agreements that restrict how a competing
entity conducts its business (e.qg. the prices charged,
the products acquired or sold, from where the
products are sourced, to whom the products are sold
or the areas in which those products may be sold);

(c) Update its trade practices compliance program
and policies to ensure they aren't in breach of the
provisions of the Cartel Bill; and

(d) Ensure that staff are aware of their obligations under
the TPA.

* Daniel Song is a Solicitor in Rotstein Lockwood Reddy’'s Melbourne office.

T OECD Report of the nature and impact of hard core cartels and sanctions
against cartels under national competition laws, 9 April 2002.

2 An ‘adverse publicity’ order requires the individual or corporation who
contravened a cartel provision to publicise that fact, either generally or
to specific persons.




Darrell
Wade ™

RLR recently spent 5 minutes
with Darrell Wade, co-founder
and CEO of the hugely successful
small group adventure travel
company, Intrepid Travel.
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DW:
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DW:

Intrepid turned twenty this year: a fantastic
achievement. Back in 1989, what vision did
you have in mind for Intrepid and how has that
vision evolved?

Vision is a big word, and | don't think we had a
whole lot of it twenty years ago. Just a crazy
idea to take people travelling in the way that we
loved to ourselves. We thought there must have
been a compromise between the inefficiency

of independent travel and the mind-sapping
routine of organised tours. So we developed
this idea of twelve people travelling together

in a very ‘grass roots' kind of way, with a leader
who knew the ropes. It would be a flexible,

fun, affordable and respectful way to travel.
The company has grown out of sight, but the
philosophy on travel is utterly unchanged.

Intrepid has extremely strong brand
recognition. Who came up with the name and
the logo and what was the inspiration behind
those things?

To tell you the truth, we wanted to call the
company Lonely Planet Adventures to capture
the strength of another brand. So we went
and had a chat to Tony Wheeler (co-founder of
Lonely Planet) but he felt it might compromise
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the ‘independent traveller’ brand of Lonely
Planet. So we had to get a new name! We
tossed around a few ideas and came up with
Intrepid. We weren't sure of the name at first,
but it's worked pretty well for us.

Our logo was designed by a friend who is a
conservation architect. She thought that given
our first two destinations were Thailand and
Turkey, a building representing both cultures
would be appropriate hence the Buddhist chedi
and the Islamic mosque featuring. Once again,
it's served us well.

Which of the following events have you found
to be the most challenging for Intrepid's
business and why: SARS, 9-11, swine flu or
the global financial crisis (GFC)?

Traditionally I've said SARS, but the recent
GFC had us extremely worried there for a
while. In retrospect we may have overreacted
as we pulled through well, but from October
to January bookings all but dried up. It was
pretty scary!

If Intrepid didn't exist, what other company
would you like to have founded and why?

| used to ask myself this in the early days of
Intrepid when it was anything but certain we
would make a success of it! But | haven't asked
the question for fifteen years or so and I'm not
going to answer you now!

One day I'll move on and | think it will be to
spend about six months a year travelling,
three months a year down in Lorne where
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we have a holiday house and a few months in
Melbourne. But my wife Anna reckons this will
never happen...

According to your website,
www.intrepidtravel.com, you wanted to
develop a style of travel that was “altogether
different, where, as travellers, we became

a part of the country - and not just tourists
looking in.” How have you kept true to that
goal with ‘Comfort’ trips, Intrepid's most
‘luxurious’ style of travel?

| think we are still pretty true to brand with
those trips. Whilst the pillow might be softer
at night, we still immerse ourselves in the
destination during the day. Just because a
traveller likes some of the finer things in life,

it doesn't mean that they want to be ‘removed’
from the destination they are travelling in.

Which three traits typify an Intrepid tour leader?

Before anything else they are curious:

they want to know what's around the next
corner and how to get under the skin of the
destination and then share that knowledge
with the equally curious travellers we have.

Secondly, they don't sleep much! Seriously, the
days leading are long - they start before clients
get up preparing for the day - and then after
clients have gone to bed, the trip accounts
need to be done!

Thirdly, they almost always have a great sense
of humour. | think they probably have to:
our travellers come from all corners of the
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world and a sense of humour is a common
denominator. Plus, so many things go wrong
as a leader that it doesn't pay to take yourself
too seriously.

To what do you attribute the unusually low
staff turnover rate at Intrepid?

We're passionate about what we do and | think
that helps. And we have a set of values that
we are very open and upfront about: they
won't fit everyone and so | think we don't
attract people to Intrepid in the first place that
shouldn’t be here.

Darrell, for a man who is almost 7 foot tall in
hiking boots, is your decision to drive a MINI
Cooper based on:

(@) A wish to minimise your carbon footprint;

(b) The need to appease your inner
contortionist; or

(c) None of the above? (please provide details)

| think the word “denial” comes to mind. In fact
the leg room is fantastic. Plus it brings back my
memories of seat-of-the-pants billy cart riding
as a kid.

The travel industry has experienced a
number of trends over the years, including
voluntourism, gay-friendly travel, eco-travel
and medical travel/tourism. What do you
anticipate will be the next travel trend?

| gave up predicting trends many a years
ago. Ironically, we were part of one but
never realised it: that is, a huge trend
towards more adventurous, experiential travel.



Continued

As the general population became more
experienced travellers, they sought more from
their travels and so wanted to venture away
from the resorts and get off the tour busses.

It turns out we have benefited hugely from
being a part of the second fastest growing
tourism sector of the last twenty years.

Of course, we'd like to say this was because of
our great insight, but actually it was pure fluke!

Intrepid has a very hardworking and
innovative marketing department.
Can you describe Intrepid’s most
memorable marketing campaign?

Must I? This could be embarrassing. We had a
campaign that featured a photo of a Buddhist
monk sitting serenely on a hammock.

We photo-shopped a computer onto his lap
to promote our new email newsletter. It was
deemed offensive to monks and “a company
with Intrepid’s values should know better.”
Then, when we were launching into Latin
America, we had a campaign which featured
a guinea pig: “Happier than a pig in s**t"” was
the caption. Well, we were!

What, in your opinion, are the three key
elements that have led to Intrepid's success
and/or its ability to survive the ““tough times"?

| think we are reasonably innovative thinkers.
Because we started as nothing - and knew
nothing - we keep trying new things. Some of
them even work! Another key element is the
passion of our staff. They keep having great
ideas, remain committed to learning and work
their butts off.

Darrell
Wade ™

Finally, at the end of the day, it is the product
we create. Our travellers love our trips: 98%
say they intend to travel again with us. They tell
their friends and travel agents that they've had
a great time and so we just keep growing. Our
marketing department hates me quoting this,
but 65% of clients who book with us, do so on
the recommendation of a friend. Not because
of any snappy marketing campaign or nifty ad.

What is the most valuable lesson that you
have learnt from travel?

Humility. As a traveller you are always
somewhere new, always exploring, always
lacking knowledge and never ‘knowing'.
It's humbling. | find business a very similar
experience.

Thank you very much for your time Darrell.
We wish you and Intrepid all the very best
for the next twenty years and beyond!
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A Fair Go

For Australian

Consume

Shelley Wheatley and Daniel Song*

Key takeaways

The Trade Practices Amendment (Australian
Consumer Law) Bill 2009 (Cth) (“the Bill"') seeks to
amend the Trade Practices Act 1974 (Cth) (“TPA")
via the implementation of a national consumer law
regime referred to as the ‘Australian Consumer
Law’ (“ACL").

The ACL will address unfair contract terms (“Unfair
Terms”), include penalties, enforcement powers and
consumer redress options and amend the Australian
Securities and Investments Commission Act 2001
(Cth) (“ASIC Act”) to include corresponding
provisions applicable to financial services.

Under the new laws, the courts will have the power
to declare Unfair Terms void and unenforceable.
The maximum pecuniary penalty payable for using
an Unfair Term will be $27,500 for a company and
$5,500 for an individual.

Status of the Bill

The Bill was introduced in the House of Representatives
on 24 June 2009 and was referred to the Senate
Economics Legislation Committee. The Committee
received 58 submissions in total and released its
93-page report on 7 September 2009 (“Senate
Committee Report").

The Bill will commence on different dates for different
purposes, however, Australian jurisdictions will be
required, in accordance with the ‘National Partnership
Agreement to Deliver a Seamless National Economy’,
to apply the full ACL by 1 January 2011

Application

The Unfair Terms provisions of the ACL and the ASIC Act
will apply to all new standard form consumer contracts

r Law

(excluding contracts of insurance) in all jurisdictions,
entered into on or after the commencement of the
provisions. Contracts between businesses are excluded
from the scope of the Unfair Terms provisions, except in
respect of sole traders.
A term that:
Defines the main subject matter of the contract; or
Sets the up front price payable under the contract; or
Is a term required, or expressly permitted, by a law of
the Commonwealth or a State or Territory,
Is excluded from the scope of the Unfair Terms provisions.?

What is a standard form contract?

In determining whether a contract is a standard form
contract, the court can consider any matter that it thinks
fit, but must consider the following factors:

Who has the bargaining power in the transaction;

Whether the contract was prepared before any
discussion relating to the transaction occurred
between the parties;

Whether one party was required to accept or reject
the terms of the contract;

Whether one party was given an opportunity to
negotiate the terms of the contract;

Whether the terms of the contract took into account
the specific characteristics of the other party or the
particular transaction;

Any other matter as prescribed by the regulations.

Standard form contracts are used in a plethora

of industries, including, for example, utilities,
telecommunications, software, health & fitness, banking,
property, professional services, and equipment hire.

What is a consumer contract?

In the context of the ACL, a “consumer contract”

is defined as a contract entered into for:

A supply of goods or services; or
A sale of grant of an interest in land,

to an individual whose acquisition of the goods, services
or interest is wholly or predominantly for personal,
domestic or household use or consumption.3

When will a term of a standard
form consumer contract be unfair?

A term in a standard form consumer contract will be
unfair if:

It would cause a significant imbalance in the parties’
rights and obligations arising under the contract; and

The term is not “reasonably necessary"” to protect
the legitimate interests of the party who would be
‘advantaged’ by the term.*

According to the Senate Committee's Report (paragraph
1.4) “A term is likely to be considered unfair if a supplier
can vary any term without the consumer’s consent or if
a supplier can cancel a contract without a corresponding
right for the consumer.”

A court may take into account any consideration it
thinks is relevant in determining whether a termin a
consumer contract is unfair. However, the court must
take into account:

Whether the term causes detriment (or a substantial
likelihood thereof);

Whether the term is “transparent”; and
The contract as a whole.

A term is stated to be transparent if the term is:
Expressed in reasonably plain language;
Legible;

Presented clearly; and

Readily available to any party affected by the term.®

Where the court finds that the term is unfair, that term
will be void and the standard form consumer contract
will only continue to bind the parties if that contract can
operate without the unfair term being included.

Penalties

The maximum pecuniary penalty payable for including an
Unfair Term in a standard form consumer contract will be:

For a company: $27,500 (250 penalty units)
For an individual: $5,500 (50 penalty units)

Conclusion

The Productivity Commission estimated that the
implementation of a national consumer law could
result in benefits to Australian consumers of between
$1.5 billion and $4.5 billion a year.®

According to the Productivity Commission, businesses
will benefit from reduced complexity and compliance
costs by eliminating significant jurisdictional variation
and consumers will benefit through greater confidence
in dealing with businesses due to a consistency in the
application and enforcement of the laws. However, some
argue that the biggest ‘winners’ of this far-reaching
legislative reform will be lawyers, whose role it will

be to argue whether a term is “transparent” and/or
“reasonably necessary."”

* Shelley Wheatley and Daniel Song both work in Rotstein Lockwood
Reddy’s Melbourne office. Shelley is an Associate and Daniel is a Solicitor.

"EM, page 4

2 Schedule 1, section 5 of the Bill

3 Schedule 1, sections 1 and 2(3) of the Bill
4 Schedule 1, sections 1and 3(1) of the Bill
5 Schedule 1, section 3(3) of the Bill

¢ EM, page 4
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A 'Dinte’

One's Profits

Shelley Wheatley *

Key takeaways

In 2008, Mr. Dinte (the “Plaintiff”) commenced
proceedings against two former employees of his
Queensland business, SkyComm, claiming damages
for loss of custom and for the reduced sale price of
SkyComm.

Some years earlier, the Plaintiff discovered that
whilst employed by SkyComm, the employees in
question, Mr. Hales and Mr. Campbell (collectively,

the “Defendants”), had secretly formed a partnership
(“DapComm”) in competition with SkyComm His
Honour, Philippides J of the Queensland Supreme
Court, found in favour of the Plaintiff and ordered

the Defendants to pay the Plaintiff damages in the
sum of $211,933.

The decision of Dinte v Hales illustrates the need

for an employee to appreciate the seriousness

with which the courts view the duties owed by the
employee to his or her employer. Certain steps

can be taken by the employer to minimise the
employer’s exposure in that regard, such as the clear
communication of acceptable standards of employee
behaviour and the implementation of an effective
post-employment restraint.

Background

From May 1989 to September 2005, the Plaintiff
traded as SkyComm, a Gold Coast communications
business which sold radios, mobile telephones and
other telecommunications and electronic equipment
and software.

Mr. Hales worked as a service manager of SkyComm
from September 1998 until May 2005. Mr. Campbell, in
turn, worked as an installer for SkyComm for two periods
between April 2001 and September 2004. In June 2004,
the Defendants formed a secret partnership, trading

In

under the name DapComm, the existence of which was
eventually discovered by the Plaintiff.

The Plaintiff alleged that the Defendants operated

the DapComm business in the same field of activity

as the SkyComm business and in competition with it.
The Plaintiff further alleged that during his employment,
Mr. Hales “had access to and was provided with
confidential information owned by the plaintiff, including
customer lists, sales data, pricing requirements and
computer software... as well as details of the plaintiff's
commercial relationship with its customers."

In September 2005, the Plaintiff sold the SkyComm
business for $650,000. The Plaintiff argued that the
Defendants’ conduct caused the significant decrease in
profit during the 2005 financial year, which ultimately let
to the diminished sale price of the SkyComm business.

The DapComm partnership ceased in March 2007.

Failure to give evidence

Interestingly, the Defendants were self-represented.

Of greater import is that neither chose to give evidence
to refute the Plaintiff's allegations. Citing the decision
of Jones v Dunkel (1959) 101 CLR 298, his Honour
Phillipides J noted that “This is a case where adverse
inferences can and ought to be made as a result of that
failure to give evidence.”?

An example of this relates to considerable, unaccounted
stock loss sustained by SkyComm. Justice Phillipides
held that “Given the documentary evidence relied upon
by the plaintiff, the strong inference in the absence of
the defendants giving evidence is that the plaintiff's
stock had been used [by the Defendants] to meet the
orders placed with DapComm."?

Loss of profits: loss of custom

The Plaintiff's claim for loss of profits through loss of
custom was based on the Plaintiff's ‘schedule’, compiled

using DapComm invoices, job cards and receipts and
other such documents provided by the Defendants
during pre-trial discovery. The Plaintiff gave evidence
that the customers on the schedule were either existing
customers of the Plaintiff or associated with existing
customers or businesses from which the Plaintiff would
have expected to receive orders.

Loss of profits: sale price of
SkyComm

In September 2005, the Plaintiff sold SkyComm to

TR Corporation which, in seeking to expand, purchased
around ten businesses during the period from May
2005 to September 2006. Prior to each acquisition,
TR Corporation valued the relevant business according
to similar formula (namely, 3.5 to 4.5 times the average
EBIT for the past three years).

The EBIT figures used for the SkyComm business were
as follows:

2003 financial year (“FY"): $301,000
2004 FY: $444,000
2005 FY: $170,000

The average of these figures, $305,000, means that the
SkyComm business could have expected to have been
worth in excess of $SIm. Nonetheless, TR Corporation
did not take this approach in view of the substantial
decrease in profit for the 2005 FY.

TR Corporation made inquiries of the Plaintiff in respect
of this irreqularity and was told by the Plaintiff that he
(the Plaintiff) had “had issues with a previous employee
and that [the] employee had been selling product
through [the employee’s] own business and taking
customers away from the plaintiff's business.”* Following
its own due diligence, TR Corporation accepted this
explanation. Consequently, the value of the SkyComm

“l”iih
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business was derived from the 2005 FY figure alone
($170,000 multiplied by 3.8, i.e. $650,000).

Conclusion

In respect of the contractual and equitable duties owed
by the Defendants to the Plaintiff, Phillipides J held that
“During the period while the defendants were engaged to
work for the plaintiff, the defendants owed the plaintiff a
duty of good faith and fidelity... the defendants were not
entitled to use knowledge or other advantages arising
out of their employment to make a personal gain without
SkyComm's consent.”®

His Honour was satisfied, on the evidence given, that

Mr. Hales “canvassed existing customers of the plaintiff
or businesses whose custom the plaintiff would have
expected to secure.”® His Honour concluded that
“Whether this was done during or outside working hours,
it clearly amounted to a breach of [duty].”"”

Judgment was entered in favour of the Plaintiff and
jointly against the Defendants in the sum of $211,933.

This decision serves as a warning for employers and
employees alike. An employee needs to be aware of
and abide by the equitable and contractual duties
owed to his or her employer. An employer, on the
other hand, should clearly communicate standards of
acceptable employee behaviour and should also review
existing contracts of employment to ensure that they
incorporate an effective post-employment restraint.
Failing to take such steps may result in a costly lesson
for all concerned.

* Shelley Wheatley is an Associate in Rotstein Lockwood Reddy's
Melbourne office.

' Dinte v Hales, paragraph 3 5 Dinte v Hales, paragraphs 22-23
2 Dinte v Hales, paragraph 21 ¢ Dinte v Hales, paragraph 24
3 Dinte v Hales, paragraph 27 7 Dinte v Hales, paragraph 24

4 Dinte v Hales, paragraph 35
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Jumping

Kristen Giansalvo*

Key takeaways

A person or company may unintentionally be viewed
as a de-facto or shadow director of a company

by virtue of the level of control or influence they
exercise over the company.

Significant duties are imposed on all company
directors, including de-facto and shadow directors.

A director who fails to discharge his or her directors’
duties may be in breach of the Corporations Act
2001 (Cth) (“the Act”), the consequences of which
may include the handing down of significant fines.

Background

The Act imposes significant duties on a director of a
company irrespective of whether the director is validly
appointed, de-facto or shadow. This article provides
some insight as to when a person or company will be a
de-facto or shadow director of a company and outlines

some of the duties imposed on directors.

A person who has not been validly appointed as a
director of a company by the company’s shareholders,
can still be a director if:

The person acts in the position of a director (de-facto
director); or

The company’s directors are accustomed to act in
accordance with the person's instructions or wishes
(shadow director).

Although a company cannot be appointed as a director
of a company (section 201B) it can be a shadow director
of a company other than itself!

At Shadows

Are you pulling the strings?

A person can be a de-facto or shadow director of

a company even though s/he did not intend to be?
provided that there is no clear evidence that the
company did not intend the person to be a director.®

A person who acts in the capacity of a director, performs
tasks which only a director can do and makes top-level
management decisions will likely be a de-facto director
of the company.*

A person or company will likely be a shadow director of
a company when:

Exercising control over the management and
financial affairs of the company;

Imposing financial reporting requirements on
the company;

Making strategic decisions; or

Influencing the board of directors to the extent that
the directors are frequently conforming to
the wishes of the person or company.

Nonetheless, each factor in isolation may not necessarily
mean that a person or company is a shadow director of
the company.

Directors’ duties

A director of a company owes certain duties to the
company. One such duty is to prevent the company
from trading while insolvent. Pursuant to section 588G
of the Act, a de-facto or shadow director will be in
breach of this duty if the company incurs any debts
while insolvent or becomes insolvent due to incurring

debts. A breach of the Act can occur even though
the de-facto or shadow director was unaware of the
company'’s financial situation.

De-facto and shadow directors must also exercise
their powers and discharge their duties to the company,
by acting:

With care and diligence (section 180(1));

In the best interests of the company, irrespective of
the interests of shareholders or the corporate group
which the company may be associated with (section
181(1)(a)); and

In a way that avoids conflicts between the directors’
personal interests and the duties that are owed to
the company.®

If a director fails to discharge any of the above duties
then legal action may be brought by the company
against the director. This, in turn, may result in the
imposition of a fine (section 1317G of the Act) or
compensation order (section 1317H of the Act) and/or
disqualification from the management of a company.

Conclusion

The definition of a director includes people other

than those who have been formally appointed as such.
A person or company may be regarded as a shadow
director or de facto director of a company by virtue

of the level of their involvement with the company.
There is a real possibility of this occurring even though
the person or company did not intend to be a director
of the company.

Given that significant duties are imposed on directors

of companies, persons or companies should consider
the level of control or influence they exercise over a
company. They may be taking on more powers and
duties than anticipated and possibly even breaching
the Act.

* In 2010 Kristen Giansalvo will be joining Rotstein Lockwood Reddy's
Melbourne office as a Legal Trainee.

'Standard Chartered Bank of Australia Ltd v Antico (1995) 18 ACSR 1.
2Deputy Commissioner of Taxation v Austin (1998) 16 ACLC 1,555, 1558.

3 Emanuel Management Pty Ltd v Foster’s Brewing Group Ltd (2003)
178 FLR 1.

4 Deputy Commissioner of Taxation v Austin (1998) 16 ACLC 1, 555,
1560, 1559.

5Phipps v Boardman [1967] 2 AC 46.

A breach of the Act can occur
even though the de-facto or
shadow director was unaware of
the company's financial situation
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| Just Called,

To Say,

Injunct You...

Dean Lockwood*

“The use of trickery to prey

for reward upon the lusts or
emotional vulnerabilities of
others is hardly a vice confined
to modern times. What modern
times do offer, for those disposed
to such a vice, are new means of
prey, the internet and the mobile
telephone.™

Key takeaways

The Australian Communications and Media Authority
(“ACMA") recently obtained injunctions and
declarations against five out of eight respondents

in the first SMS spam case brought by ACMA in the
Federal Court.

The respondents were found to have contravened
the Spam Act 2003 (Cth) (“Spam Act”) and the
Trade Practices Act 1974 (Cth) (“TPA") in relation to
premium SMS chat services, by reason of a complex
scheme involving members of online dating websites.

The case is a timely reminder for all businesses to
ensure that they do not send spam (and to take
particular care when visiting a dating website!)

Background

The Spam Act prohibits the sending of a commercial
electronic message, by way of email, SMS, MMS, instant
messaging message or any other similar message, unless:

The recipient has consented to receiving the
message (which consent can be express or inferred
from the recipient's conduct and existing business
or other relationships);

The message contains clear and accurate
information about the person or organisation
that authorised the sending of the message; and

The message contains a functional ‘unsubscribe’
facility to allow the recipient to opt out from
receiving future messages from that sender.

ACMA, a government regulatory body, is responsible
for investigating alleged contraventions of, and for
enforcing, the Spam Act.

The case

In December 2008, ACMA commenced proceedings
against eight respondents in the Federal Court alleging
that those respondents had contravened the Spam Act
and the TPA by reason of the following:

The respondents, through the use of fake member
profiles, were engaged in a scheme to obtain the
mobile telephone numbers of members of various
dating websites (the respondents neither owned,
nor were genuine members of, those websites).

The respondents sent unsolicited SMSs to those
members' mobile telephone numbers, offering an

SMS chat service called ‘Safe Divert’ or ‘Maybemeet'.

The recipients of the SMSs were charged as much as

$5.00 per message.

In May 2009, ACMA obtained interlocutory orders
against the respondents, which, among other things,

required the respondents to refrain from various
activities in respect of dating websites. The prohibited
conduct included:

Posting fictitious profiles;
Using photographs without permission; and
Contacting users of those websites.

On 14 August 2009, Justice Logan of the Federal Court
held that the conduct alleged to have been engaged in
by five of the eight respondents contravened the Spam
Act and the TPA. His Honour stated that the conduct
displayed a sustained and systemic violation of statutory
provisions, rather than a mere isolated aberration.

In the result, numerous injunctions were granted,

and declarations made, against the five respondents.

The hearing in respect of the pecuniary penalties for

the five respondents is pending and a further hearing
against the remaining three respondents is scheduled
to commence on 30 November 2009.

* Dean Lockwood is a Principal in Rotstein Lockwood Reddy’s
Melbourne office.

"Logan J, Australian Communications and Media Authority v Mobilegate

Ltd & Ors, QUD 426 of 2008, 22 May 2009.

The case is a timely reminder for
all businesses to ensure that they
do not send spam
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